
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter the Pet i t ion

Oscar  DeBree,  Inc .

Oscar  DeBree Ind iv .  &  as  Of f i cer

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sales & Use Tax

under Art ic le 28 & 29 of the Tax Law

for  the  Per iod  9 / t /67  -  2 /28 /68 .

o f

o f

AT'FIDAVIT OF MAIIING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

22nd day of February, 1980, he served the within not ice of Determinat ion by mai l

upon Oscar  DeBree,  fnc . ,  Oscar  DeBree Ind iv .  &  as  Of f i cer ,  the  pe t i t ioner  in  the

within proceeding, by enclosing a true copy thereof in a securely sealed

postpaid vrrapper addressed as fol lows:

Oscar  DeBree,  Inc.
Oscar DeBree Indiv. & as Off icer
1200 Penf ie ld  Rd.
Rochester, Ny L4625

and by deposi t ing same enclosed in a postpaid

(post  of f ice or  of f ic ia l  deposi tory)  under the

Uni ted States Posta l  Serv ice wi th in the State

That deponent further says that the said

and that  the address set  for th on said wrapper

pet i t ioner .

Sworn to before me this

22nd day of February, 1980.

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the



STATE OF NEht YORK
STATE TAX COMMISSION

In the Matter of the pet i t ion

o f

Oscar  DeBree,  Inc .

Oscar DeBree Indiv.  & as Off icer

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sales & Use Tax

under Art ic le 28 & 29 of the Tax Law

for  the  Per iod  9 / t /67  -  2129168.

AFFIDAVIT OF MAILING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of  t 'he Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on the

22nd day of  February,  1980,  he served the wi th in not ice of  Determinat ion by nai l

upon Robert  E.  Brown the representat ive of  the pet i t ioner  in  the wi th in

proceeding,  by enclos ing a t rue copy thereof  in  a securely  sealed postpaid

wrappe r  add ressed  as  f o l l ows :

Sirs Robert E. Bror+n
& Dennis J. Lumsden
100 Ebenezer  Wat ts  Bldg. ,  47 S.  F i tzhugh St .
Rochester, Ny

and by deposi t ing same enclosed in a postpaid proper ly  addressed wrapper in  a

(post  of f ice or  of f ic ia l  deposi tory)  under the exclus ive care and custody of  the

uni ted states Posta l  serv ice wi th in the state of  New york.

That  deponent  fur ther  says that  the said addressee is  the representat ive of

the pet i t ioner  here in and that  the address set  for th on said wrapper is  the last

known address of the representative of t

Sworn to before me this

22nd day of  February,  1980.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

February 22, 1980

Oscar  DeBree,  Inc .
Oscar DeBree Indiv.  & as Off icer
1200 Penf ie ld  Rd-
Rochester, NY 14625

Gentlemen:

Please take not ice of  the Determinat ion of  the State Tax Commission enclosed
herewi th.

You have nolt exhausted your right of review at the administrative level.
Pursuant  to sect ion(s)  1138 & L243 of  the Tax Law, any proceeding in  cour t  to
rev iew an adverse decis ion by the State Tax Commission can only be inst i tu ted
under Ar t ic le  78 of  the Civ i l  Pract ice laws and Rules,  and must  be commenced
in the Supreme Court of the State of New York, A1bany County, within 4 months
from the date of  th is  not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
Albany, New York 12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Robert E. Brown
& Dennis J. trumsden
100 Ebenezer l . Iat ts Bldg. ,  47 S. Fi tzhugh St.
Rochester,  NY
Taxing Bureau' s Representative



STATE OF NEI{ YORK
STATE TAX COMI'IISSION

In  the Mat ter  of  the pet i t ion

o f

DeBree Excavat ion,  Inc.

& Oscar DeBree Indiv .  & Of f icer

for  Redeterminat ion of  a Def ic iency or  a Revis ion

of a Determination or a Refund of

AFFIDAVIT OF MAILING

properly addressed wrapper in a

exclusive care and custodv of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the

Sa les  & Use Tax

under Art ic le 28 & 29 of the Tax Law

State of Ner+ York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

22nd d'ay of February, 1980, he served the within not ice of Determinat ion by mai l

upon DeBree Excavat ion, Inc.,  & Oscar DeBree Indiv.  & Off icer,  the pet i t ioner in

the within proceeding, by enclosing a true copy thereof in a securely sealed

postpaid wrapper  addressed as fo l lows:

DeBree Excavation, Inc.
& Oscar DeBree Indiv. & Off icer
J-2AO Penfield R.
Rochester, NY 74625

and by deposi t ing same enclosed in a postpaid

(post  of f ice or  of f ic ia l  deposi tory)  under the

Uni ted States Posta l  Serv ice wi th in the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

Sworn to before me this

22nd day of February, 1980.



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

DeBree Excavat ion, Inc.

& Oscar DeBree Indiv.  & Off icer,

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sales & Use Tax

under Art ic le 28 & 29 of the Tax Law

for  the  Per iod  t2 /1 /67  -  2 /28 /72 .

AT'FIDAVIT OF UAILING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on the

22nd'  day of  February,  1980,  he served the wi th in not ice of  Determinat ion by mai l

upon Robert E. Brown the representative of the petit ioner in the within

proceeding,  by enclos ing a t rue copy thereof  in  a securely  sealed postpaid

wrapper addressed as fo l lows:

Sirs Robert E. Brown
& Dennis J. Lumsden
100 Ebenezer Watts Bldg., 47 S. Fitzhugh St.
Rochester, Ny

and by deposi t ing same enclosed in a postpaid proper ly  addressed wrapper in  a

(post  of f ice or  of f ic ia l  deposi tory)  under the exclus ive care and custody of  the

Uni ted States Posta l  Serv ice wi th in the State of  New york.

That deponent further says that the said addressee is the representative of

the pet i t ioner  here in and that  the address set  for th on said wrapper is  the last

known address of the representative of

Sworn to before me th is

22nd day of  February,  1980.

t i t i oner .



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Tebruary 22, 1980

DeBree Excavat ion, Inc.
& Oscar DeBree Indiv.  & Off icer
1200 Penf ie ld  R.
Rochester, NY 14625

Gentlemen:

Please take not ice of the Determinat ion of the State Tax Comrnission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 1138 & 1243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A lbany ,  New York  12227
Phone # (51 8) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Robert E. Brown
& Dennis J. Lumsden
100 Ebenezer l , lat ts Bldg. ,  47 S. Fi tzhugh St.
Rochester,  NY
Taxing Bureau's Representat ive



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the pet i t ion

o f

Oscar DeBree, Individual ly & As Off icer

Phelps Equipment Corp.

for Redeterminat ion of a Def ic ienc]t  or a Revision

of a Determination or a Refund of

Sales & Use Tax

under Art ic le 28 &.29 of the Tax law

for  the  Per iod  6 /L /66  -  5 l3 t /72 .

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that  the address set  for th on said wr

pe t i t i one r .

Sworn to before me this

22nd d.ay of February, 1980.

AT'FIDAVIT OF MAILING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

22nd day of February, 1980, he served the within notice of Determination by mail

upon oscar DeBree, rndividuarly & As off icer,  Phelps Equipment Corp.,  the

pet i t ioner in the within proceeding, by enclosing a true copy thereof in a

securely sealed postpaid wrapper addressed as fol lows:

Oscar DeBree, Individual ly & As Off icer
Phelps Equipment Corp.
1200 Penf ie ld  Rd.
Rochester, NY 14625

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the pet i t ion

o f

Oscar DeBree, Individual ly & As Off icer

Phelps Equipment Corp.

for Redeterminat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Sa les  & Use Tax

under Article 28 & 29 of the Tax Law

for  the  Per iod  6 /1166 -  5 /3 t /72 .

AIT'IDAVIT OF MAILING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the
22nd day of February, 1980, he served the within notice of Determination by rnail
upon Robert  E. Brown the representat ive of the pet i t ioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Sirs Robert  E. Brown
& Dennis J. Lumsden
100 Ebenezer  Wat ts  B ldg . ,  47  S.  F i tzhugh St .
Rochester, litY

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off i -c ial  deposi, tory) under the exclusive care and custgdy of the

united states Postal  Service within the state of New york.

That deponent further says that the said addressee is the representat ive of

forth on said wrapper is the lastthe pet . i t ioner  here in and that  the address set

known address of the representative o i t i o

Sworn to before me th is

22nd day of  February,  1980.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

February 22, 1980

Oscar DeBree, Individual ly & As Off icer
Phelps Equipment Corp.
1200 Penf ie ld  Rd.
Rochester, NY L4625

Dear  Mr .  DeBree:

Please take not ice of the Determinat ion of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at Lhe administrative level.
Pursuant to sect ion(s) 1139 &, 1243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced
in the Supreme Court of the State of New York, Albany County, within 4 montbs
from the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

,  NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A lbany ,  New York  12?27
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Robert E. Brown
& Dennis J. lumsden
100 Ebenezer hlatts Bldg. ,  47 S. Fi tzhugh St.
Rochester,  NY
Taxing Bureau' s Representat ive
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STATE OF NEbI YORK

STATE TAX COMMISSION

In the Matter of the Appl icat ions

o f

0SCAR DeBRBE, INC. and OSCAR DeBREE
Individual ly and as an 0ff icer

and
DeBREE EXCAVATION, INC. and OSCAR DeBREE,

Individual ly and as an Off icer
and

PI{EIPS EQUIP}ffiNT C0RP. and 0SCAR DeBREE,
fndividual ly and as an Off icer

for Revision of a Determinat ion or for
Refund of Sales and Use Taxes under
Art ic les 28 and 29 of the Tax Law for
the Periods September 1, 1967 through
February  28 ,  1968,  December  1 ,  Lg67
through February 28, 7972 and June 1,
1966 th rough May 31 ,  L972.

DETER}IINATION

App1 icant .s ,  0scar  DeBree,  Inc . ,  DeBree Excavat ion ,  Inc . ,  Phe lps  Equ ipment

Corp. and Oscar DeBree, individual ly and as an off icer of al l  three corporat ions,

located at 1200 Penf ield Road, Rochester,  New york 14625, f i led appl icat ions

for revision of a deterninat ion or for refund of sales and use taxes under

Art ic les 28 and, 29 of the Tax law for the periods September 1, 1967 through

February 28, 1968, December 1, 1967 through February 28, 7972 and June 1, 1966

t h r o u g h  M a y  3 1 ,  7 9 7 2  ( F i I e  N o s .  0 1 9 0 1 ,  0 1 9 0 3  a n d  0 1 9 0 4 ) .

A formal hearing was held before L. Robert  Leisner,  Hearing Off icer,  at

the off ices of the State Tax Commission, One l lar ine Midland Plaza, Rochester,

New York ,  on  November  13 ,  1974,  t lay  20r  1975 and 0c tober  16 ,  1975.  App l ican ts

appeared by Robert  E. Brown and Dennis J.  Lumsden, Esqs. The Sales Tax Bureau

appeared by  Peter  Cro t ty ,  Esq.  (So lomon S ies  and A lexander  Weiss ,  Esqs . ,  o f

c o u n s e l ) .
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ISSUES

I .  Whether the audit  procedure ut i l ized by the Sa1es Tax Bureau in the

aud i t  o f  DeBree Excavat ion ,  Inc .  was  cor rec t .

I I .  Whether appl icant Oscar Debree, individual ly and as an off icer of

each corporat ion, e/as properly held personal ly l iable for addit ional taxes

owed by  app l ican ts  Oscar  DeBree,  rnc . ,  DeBree Excavat ion ,  rnc . ,  and phe lps

Equipment Corp.

I I I .  I {hether Phelps Equipment Corp. engaged in the sale or rental  of

equipment subject to tax.

FINDINGS OF FACT

1. As the result  of  audits,  the Sales Tax Bureau issued the fol lowing

not ices of determinat ion and demand for payment of sales and use taxes due:

(a )  Not ice  Number  901748,738,  i ssued May 16 ,  Ig72 to  0scar  DeBree,  Inc .

and 0scar DeBree, individual ly and as an off icer.  The not ice asserted

a sales and use tax def ic iency for the period September 1, 1967

through February  28 ,  1968 o f  $17,682.05 ,  inc rud ing  penar ty  and

in te res t .

(b )  Not ice  Number  9017481911,  i ssued June 13 ,  1972 to  DeBree Excavat ion ,

Inc .  and 0scar  DeBree,  ind iv idua l l y  and as  an  o f f i cer .  The no t ice

asser ted  a  sa les  and use tax  de f ic iency  fo r  the  per iod  December  1 ,

1967 through February 28, 1972 of 9109,969.82, incruding penalty and

i-nterest.

(c) Not. ice Number 90,748,602, issued Apri l  20, 1972 to phelps Equipment

Corp. and Oscar DeBree, individual ly and as an off icer.  The not ice

asserted a sales and use tax def ic iency for the period June 1 ,  1966

through May 31 ,  7972 o f  956,780.79 ,  inc lud ing  penar ty  and in te res t .

2- As the result  of  a st ipulat ion by both part ies, the tax def ic iency of
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appl icant 0scar Debree, Inc. was determined to be $700.00 exclusive of penalty

and interest.

3.  The def ic iency assessed against appl icant.  DeBree Excavat ion, Inc.

was, dur ing the forrral  hearing, modif ied by the Sales Tax Bureau to $23r2L2.3!,

exclusive of penalty and interest,  based on a margin of error of 24.8 percent.

App l ican t  DeBree Excavat ion ,  fnc .  had taxab le  sa les  fo r  1968 o f  $98,317.00 ,

unco l lec t ib le  bad debts  o f  $9 ,518.00 ,  and gross  sa les  as  per  journa l  o f

$395,321.00 ,  thus  g iv ing  a  marg in  o f  e r ro r  o f  22 .46  percent .

4. Appl icant 0scar DeBree was president and sole shareholder of 0scar

DeBree, rnc.,  DeBree Excavat ion, rnc. and phelps Equipment corp. dur ing the

periods covered by the audits herein at issue. 0scar DeBree, Inc. and DeBree

Excavat ion, Inc. were in the business of excavat ing, t rucking and grading.

They also sold sand, gravel,  f i l l  d ir t ,  t ,op soi l  and crushed stone. Phelps

Equipment Corp. purchased or rented equipment ut i l ized in this type of operat ion,

though the corporat ion did not i tsel f  engage in these operat ions. Phelps

Equipment Corp. paid the sales tax due on these purchases or rentals.  Phelps

Equipment Corp.,  on the basis of a verbal understanding with DeBree Excavat ion,

Inc.,  al lowed DeBree Excavat. ion, Inc. to use the equipment in i ts operat ions.

DeBree Excavation, Inc. provided Phelps Equipment Corp. with the noney necessary

to meet its payment on the equipment.

5. Phelps Equipment Corp. purchased or rented equipment for the purpose

of  resa le .

6. Appl icant Oscar DeBree acted in good faiLh and on the advice of his

accountant.

CONCIUSIONS OF IAW

A. That applJ.cant,  0scar DeBree, l ias a responsible off icer of 0scar

DeBree, Inc.,  DeBree Excavat ion, Inc. and Phelps Equipment Corp. within the
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meaning and intent of  sect ion 1131(1) of the Tax Lawl that appl icant Oscar

DeBree was properly '  held personal ly l iable for the tax def ic iencies of appl icants

Oscar DeBree, rnc.,  DeBree Excavat ion, rnc. and phelps Equipment corp. in

accordance with the meaning and intent of  sect ion t l33(a) of the Tax Law.

B. That the ,assessment issued May 16, 7972 to appl icant Oscar DeBree,

Inc. is reduced to $700.00, exclusive of penalty and interest,  as per Finding

of  Fac t  No,  t t z t t .

C. That the assessment issued June 13, L972 to applicant DeBree Excavation,

Inc.  is  reduced t .o  $211021.05 exc lus ive of  penal ty  and in terest ,  as per  F ind ing

o f  F a c t  N o .  r r 3 t t .

D. That the use of the Phelps Equipment Corp. vehicles by DeBree Excavation,

Inc. const i tuted a rental  or lease by Phelps Equipment Corp.,  within the

meaning and intent of  sect ion 1101(b)(5) of the Tax Law. The assessment

issued Apri l  20, 7972 to appl icant Phelps Equipment Corp. is sustained, except

that Phelps Equipment Corp. is entitled to a credit for the tax paid on the

rental of equipment. or on the original purchase of the equipment, inasmuch as

sec t ion  1101(b) (4 )  exempts  purchases  fo r  resa le .

E. That the j-nterest in excess of the minimurn interest and the penalty

imposed pursuant to sect ion 1145(a) of the Tax Law are cancelred.

F .  That  the  app l ica t ions  o f  Oscar  DeBree,  Inc . ,  DeBree Excavat ion ,  Inc . ,

Phelps Equipment Corp. and 0scar Debree, individual ly and as an off icer of

each corporat ion, are granted to the extent indicated in Conclusions of Law

ttBtt ,  "C",  rrDrt  and t tE, above. The Audit  Divis ion is hereby directed to modify

accordingly the notices of determination and demand for payurent of sales and

use taxes  due issuer l  May 16 ,  L972,  June 13 ,  Lg72 and Apr i l  20 ,  1972.
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applicationsExcept as so granted, the

DATED: Albany, Neu' York

FEB 2 2 le$l

are  in  a l l

STATE TAX

other  respec ts  den ied .

COMMISSION

COMMISSIONER


